DUCS Foster Care Programs. SIJS Resource# 3

CLARIFYING ROLES:
Who Impactsa DUCS" Child’s
Special Immigrant Juvenile Status (SIJS) Case?

Attorneys

0 Child'sImmigration Attorney

An immigration attorney counsels the child about immigration issues and forms of legal
relief from removal, and represents the child’s legal interests before the Executive Office
for Immigration Review (EOIR, or “immigration court”) or before the Department of
Homeland Security (DHS).

This attorney might be an employee of a non-profit agency, a pro bono volunteer from a
private law firm, or in private practice. Since SIJS applicants are by definition without
parents able to care for them, the child’s SIJS immigration attorney is generally not
employed by the child’s family. Children have the right to be represented by an attorney
in immigration court, but the federal government does not arrange, ensure or fund this
representation. There are no public defenders in immigration court.

This attorney may choose to only represent the child in his/her immigration proceedings.
A separate attorney may represent the child in dependency proceedings, or in juvenile
delinquency matters (if such matters arise.)

Immigration attorneys must be members in good standing of the bar association of any
U.S. state or territory. Besides attorneys, children may be represented in immigration
matters by: law students and law graduates not yet admitted to the bar (with attorney
supervision, and permission from the immigration judge); and individuals accredited by
the Board of Immigration Appeals (who may be partially accredited to represent clients
only before DHS, or fully accredited to represent people before EOIR and DHS).

The conduct of legal practitioners in federal immigration matters is governed by federal
regulations. In addition, licensed attorneys are governed by state rules of professional
conduct.

o0 Child s Juvenile/Family Court Attorney

Most juvenile/family court systems provide legal counsel and representation for children
in child welfare proceedings. This attorney represents the child’s interests in child
welfare matters.

In some places, this role may be combined with the guardian ad litem (GAL), in which
case the child’s attorney must balance what the child says she or he wants with what
appears to be in the child’s best interests. In other places, this attorney and the GAL will
be separate, with the child’s juvenile court attorney merely representing the child’s
wishes.

Typically, this attorney is provided free of charge if the child cannot pay for his or her
own representation in juvenile court.

L “DUCS” refers to children in programs funded by the Office of Refugee Resettlement’s (ORR)
Division of Unaccompanied Children’s Services programs.
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Caseworkers

o DUCS Shelter Caseworker

This caseworker is employed by the Office of Refugee Resettlement (ORR)-funded
shelter facility and has day-to-day responsibility for the child’s care while in the shelter.
This caseworker assists with gathering information from family members and pursuing
family reunification options for children in the shelter. The caseworker may play a role in
identifying children without family reunification options as possible foster care or SIJS-
candidates.

o DUCS Foster Care Casaworker

The child’s foster care caseworker holds primary responsibility for addressing the child’s
needs while in “out-of-home” placement through the specialized DUCS foster care
network. The caseworker has day-to-day responsibility for a child’s care while in foster
care.

The caseworker’s foundational approach is ensuring that a child’s needs and best interests
are met.

Related to an SIJS application, the foster care caseworker will typically be involved in
coordinating with the child’s attorney and foster family for the services and appointments
required for the SI1JS application (such as the medical exam, photos, fingerprints and
other documentation.)

DUCS foster care caseworkers are bound by ORR’s policies and procedures, state
licensing requirements, agency policies and procedures, and the Flores Settlement
Agreement. Those who are professionally licensed (such as social workers) are also
bound by their individual licensure requirements and professional ethical standards.

The foster care caseworker should be the initial point of contact for concerns or needs
arising in relation to the child, or the child’s placement (such as issues with the foster
family, the living situation, or service needs).

o Child Welfare Caseworker

This caseworker is sometimes (but not always) assigned when a child is declared
dependent on the juvenile court.

Responsibilities will vary widely from place to place, but they typically revolve around
general oversight of the child’s care while dependent upon the local juvenile court.

Court Systems and Judges

o0 Executive Office for Immigration Review (EOIR)

EOIR, part of the U.S. Department of Justice, oversees the immigration courts, where
children in removal proceedings have their court hearings before an immigration judge.
EOIR also oversees the Board of Immigration Appeals (BIA), whose Members review
appeals of immigration court decisions. In addition to determining a child’s eligibility for
legal relief from removal, an immigration judge may adjudicate the Adjustment of Status
(green card) application for a child with a U.S. Citizenship and Immigration Services
(USCIS)-approved SIJS application who is still in removal proceedings before the
immigration court.
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0 Juvenileor Family Court
= The structure and name of these courts will vary from state to state, but they may be
called juvenile, family, district, superior or circuit court. Their judges make
determinations about whether a child should be declared dependent upon the juvenile
court due to abuse, abandonment or neglect. In SIJS cases, these judges must also
determine if it is in the child’s best interests not to return to the country of origin, and if
the child is in need of long term foster care.

0 Probate Court
= Probate courts typically determine matters of legal guardianship and conservatorship for
children who are cared for by non-parental relatives, but who are not under the custody of
the juvenile court. In other words, the probate court legally recognizes the guardianship
arrangement without taking custody of the child. Some guardianship children may also be
eligible for SIJS.

Family

o Birth Family
= The birth family refers to the child’s biological mother and father. The SIJS-applicant
child’s birth family may be deceased, in the country of origin, or if in the U.S., unable to
care for the child. The juvenile court may attempt to contact the child’s birth family to
determine if it is in the child’s best interests to remain in the U.S., and to determine
whether the child has experienced abuse, abandonment or neglect.

o Foster Family

= The foster family provides day-to-day care for the child with the oversight and support of
the foster care agency. In coordination with the foster care caseworker, the foster family
may take an SI1JS-applicant child to appointments related to securing SIJS documentation
(medical exams, photos, fingerprints, birth certificates, etc.) Foster families undergo
training, home inspection, criminal background check, licensure, and regular oversight to
assume responsibility for foster children. They receive some financial assistance and
social services to assist with the care of the fostered child.

0 Legal Guardian
= Legal guardians are non-parental relatives or other adults who have established legal
responsibility for a child through the probate court. They are permitted to make parent-
like decisions for a child, but the parent-child relationship is not formally severed (as
with adoption). Some children in legal guardianship arrangements may be eligible for
SIJS.

Federal Government Agencies

0 Department of Homeland Security (DHS)
= U.S. Citizenship and Immigration Services (USCIS): USCIS Field Operations Officers
adjudicate the Special Immigrant application (form 1-360), as well as the Adjustment of
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Status application (form 1-485) for children whose immigration court proceedings have
been terminated. The Administrative Appeals Office (AAO) adjudicates appeals of
decisions made by USCIS officers.

=  U.S. Immigration and Customs Enforcement (I CE): USICE is the enforcement branch
of DHS. Under its Detention and Removal Operations division of ICE, the Juvenile and
Family Residential Management Unit adjudicates requests for “specific consent,”
which—if granted—allow a child in federal custody to seek dependency in a juvenile
court. In addition, the office of the Principal Legal Advisor oversees the trial attorneys
who represent the federal government’s interests in immigration court cases.

0 Department of Health and Human Services
= Office of Refugee Resettlement (ORR): ORR holds legal custody of unaccompanied
children detained for immigration violations. Their Federal Field Specialists act as the
official DUCS representative in their region and liaise with other government entities,
including ICE juvenile coordinators, immigration courts, and others. They may consult
with Lutheran Immigration and Refugee Service (LIRS) Field Coordinators who are
recommending a child for a DUCS foster care placement.

Guardiansad Litem (GAL)

0 Juvenile/Family Court GAL: In many juvenile or family court settings, guardians ad litem
are assigned to children, to make recommendations to the court about the child’s best
interests, specific service needs, and to advocate for permanent placement options. The GAL
determines the child’s best interests, which may be different from the government’s interests
and the parent or guardian’s interests. In some areas, an SIJS-applicant child will be assigned
a GAL as part of the juvenile court dependency proceedings.

National Voluntary Agencies (or “volags’; Lutheran Immigration and
Refugee Service— LIRS, and U.S. Conference of Catholic Bishops—USCCB)

o Field Coordinators: Field coordinators, located in various places across the U.S., make foster
care recommendations to ORR for children in shelter care. They assess a child’s interest in,
and appropriateness for, a foster care placement, and they provide foster care
recommendations to ORR and the volag placement staff.

o Placement Staff: Placement staff are based at volag national headquarters (LIRS in
Baltimore, MD; USCCB in Washington, D.C.) and determine the most appropriate foster care
program to meet a particular child’s service needs. Placement staff are also available for
ongoing consultation on issues related to children’s care.
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KEY GOVERNMENT PLAYERS:
Federal and State Agencies Involved in Special Immigrant Juvenile Status (SIJS) Cases

Multiple government agencies are involved with children applying for SIJS. These agencies
represent different government levels, departments and responsibilities. Although their decisions
affect one another, these agencies may not necessarily cooperate, nor communicate.

To help clarify governmental structure and responsibility, we have listed below the key federal
and state agencies impacting S1JS-applicant children, along with Internet links to relevant
organizational charts.

A. FEDERAL LEVEL
a. Overall Federal Government Organizational Chart: The following chart displays
the broad structure of the Federal Government. Note under the Executive Branch the
Department of Justice, Department of Health and Human Services and the
Department of Homeland Security, each of which plays a role in the SIJS process for
children in federal custody. http://www.washlaw.edu/doclaw/orgchart/mainog.html

b. Department of Justice (DOJ): Within DOJ is the Executive Office for Immigration
Review (EOIR — bottom right). EOIR is an administrative court interpreting civil
immigration law, and thus is under the Department of Justice of the Executive Branch
of the Federal Government, rather than the Judicial Branch of the Federal
Government. http://www.usdoj.gov/dojorg.htm

i. EOIR: EOIR oversees the immigration courts, where children in removal
proceedings have their court hearings, as well as the Board of Immigration
Appeals (BIA), which reviews appeals of immigration court decisions.
http://www.usdoj.gov/imd/mps/manual/eoir.htm

c. Department of Health and Human Services (HHS): Within HHS is the Assistant
Secretary Administration for Children and Families (ACF — top middle).
http://www.hhs.gov/about/orgchart.html

i. ACF/ORR: The ACF Assistant Secretary’s duties include oversight of the
Office of Refugee Resettlement (ORR - top middle). Since March 2003, ORR
has held care and custody responsibility for unaccompanied children in federal
custody for immigration violations.
http://www.acf.hhs.gov/orgs/opschart0903.html

d. Department of Homeland Security (DHS): With the dismantling of the former
Immigration and Naturalization Service (INS) in 2003, Congress created the
Department of Homeland Security. Within DHS are U.S. Citizenship and
Immigration Services (USCIS or CIS — bottom left) and the U.S. Immigration and
Customs Enforcement (USICE or ICE — bottom middle).
http://www.dhs.gov/xabout/structure/editorial_0644.shtm

Key Government Players (April 2008), Page 1
United States Conference of Catholic Bishops / Migration and Refugee Services / Children’s Services


http://www.washlaw.edu/doclaw/orgchart/mainog.html
http://www.usdoj.gov/dojorg.htm
http://www.usdoj.gov/jmd/mps/manual/eoir.htm
http://www.hhs.gov/about/orgchart.html
http://www.acf.hhs.gov/orgs/opschart0903.html
http://www.dhs.gov/xabout/structure/editorial_0644.shtm

DUCS Foster Care Programs. SIJS Resource # 4

i. USCIS: USCIS Field Operations Officers adjudicate the Special Immigrant
application (form 1-360), as well as the Adjustment of Status application (form
1-485) for children whose immigration court proceedings have been
terminated. The Administrative Appeals Office adjudicates appeals of
decisions made by USCIS officers.
http://www.uscis.gov/files/testimony/1USCI15%200rgChart%20103006.pdf

Ii. USICE: Under its Detention and Removal Operations division of USICE
(middle left), the Juvenile and Family Residential Management Unit
adjudicates requests for “specific consent,” which—if granted—allow a child
in federal custody to seek dependency in a juvenile court. In addition, the
office of the Principal Legal Advisor oversees the trial attorneys who
represent the federal government’s interests in immigration court cases. [This
chart requires Power Point.]
http://www.ice.gov/doclib/about/organization/070313DHSOrgCharts.ppt -
[This chart isa PDF.] http://www.shusterman.com/pdf/ice106.pdf

B. STATE LEVEL
The dependency part of the SIJS process is adjudicated by state or local courts. The
structure and name of these courts will vary from state to state, but they may be called
juvenile, family, district, superior or circuit court. (Children in guardianship arrangements
through probate court may also be eligible for SIJS.) Since these systems vary from state
to state, we have listed below a few links to state government or state court organizational
charts, as examples of state court structures.

a. All States: This site has a very simple court organizational chart for each state,
organized alphabetically:
http://integrationsolutions.westlaw.com/aca/west/statecrtorg.htm
The National Center for State Courts provides basic state court structure charts; click
on the state in question: http://www.ncsconline.org/D_Research/Ct_Struct/Index.html

b. Arizona: Juvenile matters are handled under the Superior Court of each county. This
site provides an AZ judiciary organizational chart:
http://www.supreme.state.az.us/ar2006/judorgchart.htm

c. California: Juvenile matters are handled under the Superior Court (sometimes called
trial court) of each county, though juvenile court may be its own department within a
county’s Superior Court. This Web page gives a general description of the CA state
court system: http://www.scselfservice.org/home/overview.htm; and p. 7 of this
document provides a chart of the California Judicial Branch:
http://www.courtinfo.ca.gov/reference/documents/factsheets/Calif _Judicial _Branch.p
df

Key Government Players (April 2008), Page 2
United States Conference of Catholic Bishops / Migration and Refugee Services / Children’s Services


http://www.uscis.gov/files/testimony/1USCIS%20OrgChart%20103006.pdf
http://www.ice.gov/doclib/about/organization/070313DHSOrgCharts.ppt
http://www.shusterman.com/pdf/ice106.pdf
http://integrationsolutions.westlaw.com/aca/west/statecrtorg.htm
http://www.ncsconline.org/D_Research/Ct_Struct/Index.html
http://www.supreme.state.az.us/ar2006/judorgchart.htm
http://www.scselfservice.org/home/overview.htm
http://www.courtinfo.ca.gov/reference/documents/factsheets/Calif_Judicial_Branch.pdf
http://www.courtinfo.ca.gov/reference/documents/factsheets/Calif_Judicial_Branch.pdf

DUCS Foster Care Programs. SIJS Resource # 4

d. Florida: Juvenile matters are handled under the Circuit Court. In some counties there
is a juvenile or family division of the Circuit Court, which handles dependency
matters. http://www.oppaga.state.fl.us/government/storgchart2.asp

e. Michigan: Juvenile matters are handled by the family division of the Circuit Court.
See PDF page 15 of:
http://michiganlegislature.org/documents/publications/citizensquide.pdf

f. New York: Juvenile matters are handled by the Family Court of each county. Family
courts are within the Trial Court structure of the New York State Unified Court
System. http://www.courts.state.ny.us/courts/structure.shtml

g. Texas: Juvenile matters may be handled by County or District Courts.
http://www.courts.state.tx.us/pubs/2007 Judicial Directory/Court Structure Chart 2

007.pdf

h. Virginia: Juvenile matters are handled within the Juvenile and Domestic Relations
Court under each District Court.
http://www.commonwealth.virginia.gov/StateGovernment/StateOrgChart/OrgChart20

07-2008.pdf

i. Washington State: Juvenile matters are handled by the Superior Court of each
county. Many counties have a separate Juvenile Court division within the Superior
Court.http://www.courts.wa.gov/newsinfo/resources/index.cfm?fa=newsinfo_jury.dis
play&altMenu=Citi&folderID=jury_guide&filelD=system [click on left side “About
Washington Courts” and then “Washington Court System.”]
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A.

FORMS & FEES:
For Special Immigrant Juvenile Status (S1JS) Applicants

Forms

Immigration attorneys will typically file three applications for SIJS applicants.

1.

1-360 Petition for Special Immigrant: This grants the child approval for a visa and must
be determined before the child reaches the “age of majority” and while the child is still
dependent upon the juvenile court (depending on state child welfare laws, a child may
remain dependent anywhere from age 18 to 21). Prior to submitting the 1-360, a DUCS*
foster care child must have received “specific consent” from the Department of
Homeland Security (DHS) to seek juvenile court jurisdiction (or “dependency”), and then
subsequently received a juvenile court order finding that:

a. The child is dependent on the state due to abuse, abandonment or neglect;

b. The child is eligible for long-term foster care; and

c. Itisnotin the child’s best interests to return to the country of origin.

1-485 Application for Adjustment of Status (Green Card): If the 1-360 is granted, the
child is immediately eligible to “adjust status” to that of a Legal Permanent Resident
(also called LPR, permanent resident, or green card holder). That process requires the
submission of the 1-485. S1JS-eligible children must adjust status to LPR status while still
dependent upon the juvenile court, or they will become ineligible for legal status. That is,
both the 1-360 and the 1-485 must be adjudicated before the child turns 21 and while the
child is still under the jurisdiction of the juvenile court, which in some states may end
before age 21.

Children who are not in removal proceedings would file the 1-360 and the 1-485
simultaneously. However, children who are in removal proceedings (going to hearings in
immigration court)—which will include most DUCS children—must file the 1-360 first.
Once it is approved by U.S. Citizenship and Immigration Services (USCIS), the child can
file the 1-485 with the immigration court. While children are still in removal proceedings,
only the immigration judge has jurisdiction over adjudication of the 1-485 (also called
adjustment of status). For children not in removal proceedings, or for whom removal
proceedings have been terminated, USCIS has jurisdiction over adjudication of the 1-485.

In addition to whether a child is, or is not, in removal proceedings, an immigration
attorney may also consider local factors in the adjudication of SIJS cases, such as which
system (USCIS or the immigration court) is more child friendly, which system can
adjudicate the 1-485 more quickly, or how each system might deal with any complicating
factors (such as past arrests or delinquency issues).

L “DUCS” refers to children in programs funded by the Office of Refugee Resettlement’s (ORR)
Division of Unaccompanied Children’s Services programs.
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3. 1-765 Application for Employment Authorization Document (EAD, or Work Permit):
Work authorization is typically a minor concern for the child’s immigration attorney, and
often a major concern for the child. On a practical level, the work permit also serves as an
important form of identification for youth who have little official identification. A work
permit can provide youths with hope, so that they are more willing to wait out the lengthy
legal process for SIJS and a green card.

A work permit application can be submitted along with the permanent residency
application (1-485), or with an asylum application (1-589). So, a child who is still in
removal proceedings and must submit the 1-360 and the 1-485 applications separately will
not be able to submit a work permit application until the 1-360 is approved and the 1-485
is subgnitted. Once the 1-485 is granted, the work permit is no longer necessary, nor
valid.

B. Fees, Expenses and Waivers
Note: USCIS fees change regularly. The fees listed below went into effect July 30,
2007. For current fees, check www.uscis.gov (search “Fee Schedule” or look under
"Immigration Forms").

1. Fees
v 1-360: - Fee eliminated as of 7/30/07 No fee
v' 1-485 (Adjustment of Status):
- Fee if under 14 $ 930
- Fee for all others $1,010

v" Biometrics (USCIS fingerprints):
- Fee included in 1-485 package fee, otherwise $ 80
v 1-693 Medical exam and vaccination supplement form:

- Fee set by, and paid to, examiner only Variable
v 1-765 (Work Authorization):
- Fee included in 1-485 fee, otherwise $ 340

2. Expenses
v' Original certified copy of juvenile court order
v’ 2 Birth certificates
v’ 2 Certified English translations of birth certificate
v’ 4 Passport style photos
v’ Certificates of disposition (if the child was ever arrested)
v" Transportation to and from attorney’s offices, court dates, USCIS appointments

3. Fee Waivers: Some attorneys have successfully submitted fee waivers for child clients,
though local practice must be considered, since fee waivers can cause adjudication delays
in some USCIS districts. No government form exists for submitting a fee waiver, but for
a sample fee waiver form developed by CLINIC, go to:
http://www.cliniclegal.org/Refugee/Docs/FeeWaiverForm_Instructions.doc

2 For more on work permits, see, “SIJS ‘Q & A’: For Children in DUCS Foster Care.”
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SIJS“Q & A”:
For Children in DUCS Foster Care

Professor James Eyster, of Ave Maria School of Law, along with immigration attorneys Sarah
Bronstein of Catholic Legal Immigration Network, Inc. (CLINIC)/San Francisco, Anne Chandler
of the University of Houston Law Center, Deborah Lee of Florida Immigrant Advocacy Center,
and Ave Maria law student Amanda Caldwell, responded to some complex questions regarding
Special Immigration Juvenile Status (SIJS) and children in the foster care programs of the Office
of Refugee Resettlement’s (ORR) Division of Unaccompanied Children’s Services programs
(hereafter referred to as “DUCS.”). The information provided here is to help DUCS foster care
caseworkers better understand the SIJS application process for children in their care; however,
specific legal questions about a child’s case should be addressed and answered by the child’s
attorney.

General Questions

1. How would you advise caseworkers about what crosses the line between explaining the
processto kids, and giving legal advice to kids?

It is important not to give the children legal advice. Refer the children to their attorneys for
any and all questions regarding legal matters. Attorneys who work with SIJS clients should
be trained to deal with children and should be able to explain the process and the legal
consequences to the children. Unfortunately, there are sometimes not enough attorneys to go
around. However, each case and each question is, in fact, so complicated that a layman’s
answer is likely to be wrong (as is a brief answer from a lawyer not familiar with the
particulars of the case.)

2. Can an SIJS child petition for siblings after becoming a U.S. Citizen? What is the process?

Eventually, but not any time soon. An adult United States Citizen is allowed to petition for
siblings. Thus the child will need to become a U.S. citizen and also be over age 21. The
child can apply to naturalize (become a U.S. citizen) five years after becoming a lawful
permanent resident (LPR). After that, she could apply for her siblings to immigrate. There is
currently a ten-year backlog for brothers and sisters of U.S. citizens. For a complete
explanation on the law click here.

The process is filing Form 1-130, “Petition for an Alien Relative,” and waiting.

Although a child granted SIJS could file for a sibling, remember that the child cannot file for
a parent. The immigration code explicitly states that “no natural parent or prior adoptive
parent of any alien provided special immigrant status under this subparagraph shall
thereafter, by virtue of such parentage be accorded any right, privilege, or status under this
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3.

chapter” (INA 101 sec 27 (J)(iii)(I1)).

If the child' s abusive parent(s) arein the U.S,, how can this affect an SIJS case?

If the child’s parent is in the U.S. and has abused, abandoned or neglected that child, the
child would still be eligible for SI1JS. However, if there is no history of abuse and the parent
is willing and able to care for the child, the child would not be eligible for S1JS.

What are the differences and advantages of case termination vs. administrative closure?

Case termination is the permanent closure of a removal proceeding — it essentially ends the
court case. If termination is granted, the government can decide to reinstate proceedings by
filing a “Notice to Appear” with the immigration court.

Administrative closure allows an immigration judge to indefinitely suspend a removal
proceeding pending the results of administrative action — it is like putting the case on a shelf,
but it can be re-calendared (put back on the court’s hearing calendar) at any time by any
party, and the child is still considered to be in removal proceedings.

Generally, termination is better for the child, since it allows the child to submit the SIJS (I-
360), LPR (1-485), and work permit (I-765) applications simultaneously. The weakest route
is a continuance, where the judge re-calendars the case every six months or annually.

Many judges will not terminate or administratively close the case until the 1-360 has been
approved, while other judges may be willing to terminate or administratively close the case
once the attorney has filed the 1-360, or received an 1-360 filing receipt, if the child appears
SIS eligible. Judges will also take into account the opinion of the trial attorney, who
represents the Department of Homeland Security’s (DHS) interests in the court case. The
authority to terminate or administratively close a case rests with the Assistant Chief Counsel
(the government attorney representing DHS) and not with the immigration judge.*

At what point in an SIJS case should the immigration attorney ask the immigration judge
to terminate or administratively close the case? (For example, when applying for specific
consent? After specific consent is granted? After the SIJS application is approved?)

Ask early and often may be the best answer. Some judges will be unwilling to terminate a
removal proceeding before the child has adjusted status to LPR, since all of the allegations of
removability remain and there is no proof that the child will receive SIJS and adjustment.

! The Office of the Chief Immigration Judge has issued special guidelines for dealing with
unaccompanied children in immigration court, EOIR: Guidelines for Immigration Court Cases
Involving Unaccompanied Alien Children: Operating Policies and Procedures Memorandum 07-

01 (May 22, 2007).
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However, whether an immigration judge will terminate or administratively close a case
usually depends on the position of the government attorney representing DHS. When to
approach the government attorney for administrative closure depends on the facts of the case
and the trial strategy; for example, strategy may differ if the child is also seeking asylum as a
form of relief.

Administrative closure allows an immigration judge to put a case on long-term hold pending
the results of administrative action — it is like putting the case on a shelf, but it can be re-
calendared (restarted) at any time by any party, and the child is still considered to be in
removal proceedings.

Once the 1-360 is approved, the judge will need to decide on a motion or preside at a hearing
to terminate or administratively close removal proceedings against the child, if the child’s
attorney decides it is better strategically for the child to apply for adjustment of status before
the U.S. Citizenship and Immigration Services (USCIS). It may be just as easy for the judge
to adjudicate the 1-485 as to close or terminate removal proceedings. Keep in mind that if
proceedings are terminated, the 1-485 is typically adjudicated by USCIS; if proceedings are
administratively closed, the immigration judge typically retains jurisdiction over the 1-485
and must adjudicate it after one of the parties has moved to re-calendar the proceedings.
(However, there can be a few exceptions to these jurisdictional rules.) Which route makes
the most sense will vary greatly depending on the child’s individual circumstances and where
the proceedings are taking place.

In some USCIS Districts, it may be faster to adjust status (that is, adjudicate the 1-485) before
the immigration judge, while in other Districts it may be faster to adjust status before USCIS.
One attorney has noted that she has her SIJS clients adjust before the USCIS when there is a
serious inadmissibility issue (a reason that USCIS could deny permanent residency, such as
certain crimes); otherwise, she has them adjust before the immigration judge.

6. In placeswheretheimmigration judge will only issue continuances, are the number and
length of the continuances merely up to the judge sdiscretion? Could a judge refuse to
grant continuances, even though a child has a pending specific consent decision, or a
pending 1-360?

The regulation at 8 C.F.R. 8 1003.29 provides that an immigration judge may grant a motion
for a continuance for good cause shown. In making this determination, the immigration judge
considers the arguments raised in the motion and any supporting documentation. Of course,
the adjudication of a motion for a continuance is within the discretion of the immigration
judge on a case-by-case basis. The judge can deny a continuance and order removal. The
child’s attorney could then appeal to the Board of Immigration Appeals (BIA) and while the
BIA appeal is pending, move to reopen the removal proceedings if the 1-360 and 1-485 were
approved.

7. Arel-360s adjudicated by individual USCI S district offices? What does it mean to fileat a
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10.

11.

“lockbox facility?”

Each USCIS District Office establishes its own procedures regarding the filing of 1-360s and
concurrent filings of 1-360s and 1-485s. For example, in Miami, all 1-360s are sent to the
Chicago “lockbox.” In Houston, 1-360s can be filed locally for children in removal
proceedings, while 1-360s for children not in removal proceedings are sent to the Chicago
lockbox.

To file at a lockbox means to file at the address for USCIS. This is a secure post office box.
Contract employees of the DHS open the mail, inspect the forms, fees, and evidence and
either return the applications or issue receipts and forward the applications to the appropriate
DHS local office. Filing at a lockbox facility can take longer, since the application must be
sorted and then sent to the appropriate local office.

After an 1-360 is submitted, what acknowledgement is received from USCI S? I sthis sent to
the child applicant and the attorney, or just the attorney?

The attorney and child should each receive a detailed filing receipt from the USCIS, and then
later a copy of the approval; however, this does not always take place. In some jurisdictions
attorneys do not regularly receive notices of approval for 1-360s for children in proceedings.
In other jurisdictions, the 1-360 decision will be made immediately following the USCIS
interview, and if positive, an approval letter issued the same day.

How long does/should an 1-360 decision take?

A month or two, to a year or more, depending on the local office processing the case.

If a child submitsthe I-360 first, and it is approved, what status do they have at that point,
before the 1-485 is approved?

With only 1-360 approval, a child would be considered paroled into the U.S. (under the
Immigration and Nationality Act [INA] section 245 (g)), however this is not a permanent
status.

If the child' s 1-360 is approved before aging out of eigibility, but the 1-485isNOT
approved before aging out of eligibility, will the child still have legal status, even though
the child cannot adjust to permanent residency?

No. Approval of an SIJS petition may be revoked if the child reaches 21 before the approval
of the lawful permanent resident status, or if the child marries, ceases to be eligible for long-
term foster care, or ceases to be under juvenile court-jurisdiction. Every state has different
interpretations of when a child ceases to be eligible for long-term foster care, or ends
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dependency on the juvenile court. The child will need to work with an attorney familiar with
law and practice in the court having jurisdiction for children under the age of 21.

12. What istheimpact on an SIJS caseif the child has:

a.

An existing removal order?

This is a complex area of law, so there is not a simple answer. Attorneys will
typically request that the case be reopened or submit a motion to stay (or suspend) the
removal order (though there may be some exceptions to this). The proper course of
action will depend on the attorney’s case-by-case assessment.

A concurrent asylum application or asylum case on appeal ?

It is important to preserve the asylum claim, in case the SI1JS case has been rejected
(withholding of removal or a Convention Against Torture (CAT) claim may also be
possibilities). Some immigration judges will allow the child to file an asylum
application to ensure the child does not miss the one-year filing deadline for asylum
applications (meaning that asylum applicants must file for asylum within one year of
entering the U.S., though some children may seek an exemption from this). This
allows the child to pursue an SIJS application first, turning to the asylum application
only if the pursuit of SIJS is not successful. The child cannot be removed until all
administrative remedies including the asylum claim and appeals to the BIA and U.S.
Court of Appeals have been exhausted (provided the attorney files a stay of removal).

If the child hasafinal order of removal, why isit necessary to reopen removal
proceedingsin order to apply for SIJS?

A motion to reopen is necessary if the child has an outstanding removal order from
the immigration court, meaning the child could be deported at anytime. USCIS cannot
adjudicate an application for legal relief (such as SIJS) unless the case is reopened
before the immigration judge. In some cases, such as with Haitian clients, it may be
possible to have the Board of Immigration Appeals administratively close the case
and then submit the 1-485 and 1-360 concurrently to USCIS.
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WORK PERMIT“Q & A”":
For Children in DUCS Foster Care

Employment Authorization

A work permit (or employment authorization) is often more important to teenagers than to the
adults who work with them. The adults are typically focused on long-term legal status, while the
youth themselves are focused on the immediate, tangible ability to work, either to send money
back to support friends and family, to feel productive, or to feel like they have achieved
something in the U.S. On a practical level, the work permit also serves as an important form of
identification for children who have few forms of official ID.

A work permit can provide a child with hope, so that they are more willing to wait out the

lengthy legal process for SIJS and a green card. Questions about the status of work permit

applications (form 1-765) are one of the more frequent inquiries that children make of their
attorneys and caseworkers.

The questions below were answered by Professor James Eyster, of Ave Maria School of Law,
with additional input from immigration attorneys Sarah Bronstein of Catholic Legal Immigration
Network, Inc. (CLINIC)/San Francisco, Anne Chandler of the University of Houston Law
Center, Deborah Lee of Florida Immigrant Advocacy Center, and Ave Maria law student
Amanda Caldwell.

1. When can children apply for work authorization? | sthere any difference for an asylum
applicant vs. an SIJS applicant?

Children applying for (1) lawful permanent residence (1-485), or (2) asylum and withholding,
are eligible for employment authorization. Children applying for SIJS alone (Form 1-360)
are generally not eligible to apply until the 1-485 is submitted.

It is important to obtain this authorization even if a child does not intend to work because the
employment authorization document (EAD) gives a child an identity document and the
ability to apply for a Social Security number. Asylum seekers and individuals looking to
adjust status both need to have an EAD in order to work. Once granted asylum, asylees are
automatically eligible to work and do not need an EAD (although the EAD may still be
helpful in securing other forms of government identification).

An asylum applicant can file for work authorization 150 days after filing an application for
asylum, but U.S. Citizenship and Immigration Services (USCIS) cannot issue an EAD until
180 days of the asylum “clock” have passed and the case is still pending. If the child
requests a continuance or closure, the clock will stop until the next court date.

Generally, an SIJS applicant can only file for work authorization along with the 1-485
application. Thus, if the child is in removal proceedings, he or she must file the 1-360 first;
the 1-485 and the 1-765 work authorization application cannot be filed until the 1-360 is
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approved. Once the 1-360 is approved, the child can then submit the 1-485 and the 1-765.
However, there may also be local practice variations.

2. How long does a work permit application take to be approved?
Generally 90 days.
3. What doesit cost to apply for work authorization?

For asylum applicants, there is no charge for an initial application, but a renewal
presently costs $340.

For S1JS applicants, there is no additional charge for the 1-765 work authorization
request. You may file the I-765 concurrently with your 1-485, or you may submit the I-
765 at a later date. If you file Form 1-765 separately, you must also submit a copy of your
Form 1-797C “Notice of Action” receipt as evidence of the filing of an 1-485.

4. When isthework authorization “ clock stopped?”

As noted above, an asylum applicant can file for work authorization 150 days after filing an
application for asylum, but USCIS cannot issue an EAD until 180 days have passed and the
case is still pending. The “clock” refers to the tracking of these days, and it will be stopped
when a continuance is sought by the individual in removal proceedings and granted by the
immigration judge (it is also possible that the clock may not be restarted again).

In general, the clock is stopped when there is a delay in court proceedings that is caused by
the individual (rather than by the government). In order to find out whether the clock is
stopped or started, individuals may call the local immigration court and give them their alien
number (A#) and request information on their clock or you may call the EOIR automated
case status information system at: (800) 898-7180.

However, children filing an 1-485 are eligible to apply for work authorization, regardless of
whether the clock has stopped. More information on this topic is available in the American
Immigration Law Foundation’s Practice Advisory on “Strategies to Avoid Stopping the
Asylum Clock.” http://www.ailf.org/lac/lac_pa 022806.pdf

5. For children in ORR-funded foster care, it seems like the clock is often stopped when they
are transferred from a shelter to a foster care program. |sthere a way to get the clock
restarted?

The local judge has discretion over this. If a practitioner disagrees with the clock setting, the
first step is to try to resolve the issue locally with either the immigration judge or the Court
Administrator and thereafter with the Assistant Chief immigration judge having jurisdiction
over the particular court.

It is important to follow this process so that problems can be quickly identified and corrected
locally as soon as possible. However, if at any point the result is unsatisfactory and the case
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is on appeal to the Board of Immigration Appeals, the request should instead be directed to
the Office of the General Counsel.

6. How does EOIR case termination or administrative closure affect the clock?

Case termination ends the clock period for an asylum-based work application.
Administrative closure would stop the clock.

7. lsthere away to make immigration judges more sympathetic to the psychological impact
of awork permit for a teenager?

The immigration judges do not have discretion to decide when to stop the clock or not. It is
part of the asylum regulations. But see above paragraph on correcting errors. It should be
noted that choosing to take a slower regular case date (the first date given to a child by the
judge), rather than an expedited hearing date should not stop the clock. Some judges
incorrectly do this.

It should also be noted that practice can vary by region or case circumstance. Some
practitioners have been able to obtain work permits, even though the asylum clock was
stopped.
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CHILD FRIENDLY IMMIGRATION RESOURCES:
For Children in DUCS Foster Care*

o Frequently Asked Questions [FAQ] for SIJS Applicants, and “Video Clips” of youth who have
applied for SIJS in New York City; from Columbia University Law School Child Advocacy and
Immigration Clinic (New York, New York). Go to:
http://www.law.columbia.edu/focusareas/clinics/childadvocacy

o Contents: This secure Web site houses SI1JS resources for youth in New York City
foster care, including an "FAQ” document for youth answering common questions
about SIJS in relation to getting a work permit and Social Security number, college
financial aid, past arrests, illnesses, etc. There are also brief SIJS Web pages in Chinese
and Spanish, as well as very compelling videos of New York City youth who were in
foster care and have received SIJS.

0 DUCS Relevance: These resources are New York City specific, and the FAQ
document answers some questions that other documents do not address. The video clips
(see left column on home page) may be the most helpful element. Although they are in
English, SIJS-applicant youth may be encouraged to see and hear other youth like
themselves who have overcome similarly difficult circumstances and who have
persevered through the lengthy SIJS process.

o Guide for Immigrant Juveniles, from University of Houston Law Center, Immigration Clinic
(Houston, TX); available from Anne Chandler at: achandler@central.uh.edu

o0 Contents: A 9-page document (not Web-based) answering basic questions for youth in
detention, including reasons for detention, family reunion, attorneys, routes to legal
status, and removal. Available in English and Spanish.

0 DUCS Relevance: This document is most useful to kids who are still in DUCS shelter
care. The sections on “How will my attorney help me?” and “How can | legally remain
in the United States” could be helpful to DUCS foster care youth as well, especially
since it is translated into Spanish.

o Immigration and You: A Manual for Children, from National Immigrant Justice Center (formerly
MIHRC; Chicago, IL)

o Contents: An 18-page free downloadable brochure with drawings, targeting children
and youth at the International Children’s Center (ICC); includes definitions; uses a
“FAQ” format to discuss shelter care, family reunion, attorneys, routes to legal status,
removal, and legal help in major US cities. Available in English and Hindi.

1 “DUCS” refers to children in programs funded by the Office of Refugee Resettlement’s (ORR)
Division of Unaccompanied Children’s Services programs.
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0 DUCS Relevance: The information is geared towards children in federal custody,
however it is specific to ICC shelter care. The descriptions of SIJS, asylum and
trafficking are very basic (2-3 sentences). This represents a good model of a child-
friendly document.

o Immigration Options for Undocumented Children, from Immigrant Legal Resource Center (San
Francisco, CA)

o Contents: A 12-page free downloadable collection of fact sheets on SIJS, VAWA,
Family Visas, U Visas, US Citizenship, Asylum and TPS, with a few Web resources
listed at the end; geared towards an adult audience.

o0 DUCS Relevance: Although this is geared towards an adult audience, it provides a
useful, succinct summary of relevant legal routes for children. Some of this information
(such as on S1JS and asylum) could be useful with more savvy teens, or as an aid to
caseworkers answering basic questions about SIJS.

o Immigration: What Teens Need to Know, from Public Counsel Law Center (Los Angeles, CA)

o Contents: A 16-page free downloadable brochure that includes definitions of
immigration terms and ways to obtain a green card, including SIJS and asylum; uses a
“FAQ” format to answer common questions in a youth-friendly format; includes a few
drawings. The resources listed are Los Angeles specific. Available in English and
Spanish.

0 DUCS Relevance: This booklet is geared towards undocumented youth in the Los
Angeles area. However, certain sections have general applicability, such as the
definitions section and the descriptions of SIJS and asylum.

o Living in the United States: A Guide for Immigrant Youth, from Immigrant Legal Resource Center
(San Francisco, CA)

o0 Contents: This 31-page free downloadable document is youth-friendly and written for
English-speaking adolescents. It provides straight-forward advice to both
undocumented and green-card holding youth, and answers questions about what
undocumented, green-card holders, and U.S. Citizen youth can and cannot do. There are
specific sections on: obtaining a green card and citizenship; deportation; know your
rights; adoption; helping family members; military service; voting; social security
numbers; working and paying taxes; public benefits; getting ID and a driver’s license;
college and credit cards.

0 DUCS Relevance: This resource includes very brief descriptions of SIJS, VAWA, T
visas, adoption, and family immigration, as routes to a green card, and focuses more on
the impact of one’s immigration status on practical issues of daily life. It answers teen-
centered questions and may be useful as part of independent living preparation.
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o What Happens When | Go To Immigration Court? from the Women’s Commission for Refugee
Women and Children (New York, New York)

o Contents: This 15-minute video uses child and adult actors to convey basic information
about the immigration court process, including: the roles of the judge, lawyer,
interpreter, and government attorney; different types of legal relief (including SIJS); and
what happens in immigration court. The video is well-done and could be very helpful to
children in immigration court proceedings. Available in Creole, English, French,
Fuchow and Spanish.

o You Are Not Alone, from Lawyers for Children (NY, NY)

o Contents: A flashy 28-page free downloadable brochure; addresses basic immigration
questions; focuses primarily on SIJS but includes information on other types of status
(including asylum, T & U visas); includes information on the SIJS bar to parental
immigration and discusses how long the SIJS application can take; includes a glossary
at the back; resources and description of the family court process are NYC specific.

0 DUCS Relevance: This booklet could be very useful to S1JS-applicant youth. However,
it will require a strong command of English, or a translator. A Spanish translation is
reportedly in production.
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BRYCS Child Welfare Resources

Listed below is a sampling of BRYCS' resources related to child welfare. For more, go to: www.brycs.org

Foster Care/Child Welfare Specific BRYCS Materials:

Brighter Futures for Migrating Children: An Overview of Current Trends and Promising Practices in
Child Welfare
http://www.brycs.org/documents/BRYCSReport-BrighterFuturesForMigratingChildren-

WLA2006.pdf

Building Bridges: A Cross-Service Training Guide
http://www.brycs.org/documents/XSVCTFIN.pdf

Caring for Muslim Minors: Guidelines for Non-Muslim Families
http://www.brycs.org/documents/CARING~1.PDF

Cultural Competency in Child Welfare Practice: A Bridge Worth Building
http://www.brycs.org/brycs_spotwinter2007.htm

Developing Refugee Foster Families: A Worthwhile Investment
http://www.brycs.org/documents/fostercare appl.pdf

Family and Community Centered Child Welfare Practice with Refugees and Immigrants
http://www.brycs.org/brycs spotfall2007.htm

Foster Care: A Fact Sheet for Prospective Muslim Families
http://www.brycs.org/documents/FOSTERCA.PDF

Serving Foreign Born Foster Children: A Resource for Meeting the Special Needs of Refugee
Youth and Children
http://www.brycs.org/documents/fostercare.pdf

Serving Refugee Children in Foster Care: Fundamental Considerations
http://www.brycs.org/documents/fostercare _app?2.pdf

BRYCS Toolkits:

Child Care: http://wwwbrycs.org/documents/EnhancingChildCare.pdf

Child Welfare: http://www.brycs.org/documents/CWToolkit.pdf

Parenting: http://www.brycs.org/documents/raisingchildreninanewcountry web.pdf

Positive Youth Development: http://www.brycs.org/documents/GrowingUpinANewCountry-
Web.pdf

Spotlight Articles and Lists of Highlighted Resources: http://www.brycs.org/brycs archive.htm

Promising Practices: http://www.brycs.org/brycs archive.htm#PPRACTICES

Refugee Parent Interviews: http://www.brycs.org/brycs archive.htm#INTERVIEWS

Bridging Refugee Youth & Children’s Services (BRYCS)
Toll Free: 1-888-572-6500, Email: Info@brycs.org

Web site: www.brycs.org


http://www.brycs.org
http://www.brycs.org/documents/BRYCSReport-BrighterFuturesForMigratingChildren-WLA2006.pdf
http://www.brycs.org/documents/BRYCSReport-BrighterFuturesForMigratingChildren-WLA2006.pdf
http://www.brycs.org/documents/XSVCTFIN.pdf
http://www.brycs.org/documents/CARING%7E1.PDF
http://www.brycs.org/brycs_spotwinter2007.htm
http://www.brycs.org/documents/fostercare_app1.pdf
http://www.brycs.org/brycs_spotfall2007.htm
http://www.brycs.org/documents/FOSTERCA.PDF
http://www.brycs.org/documents/fostercare.pdf
http://www.brycs.org/documents/fostercare_app2.pdf
http://wwwbrycs.org/documents/EnhancingChildCare.pdf
http://www.brycs.org/documents/CWToolkit.pdf
http://www.brycs.org/documents/raisingchildreninanewcountry_web.pdf
http://www.brycs.org/documents/GrowingUpInANewCountry-Web.pdf
http://www.brycs.org/documents/GrowingUpInANewCountry-Web.pdf
http://www.brycs.org/brycs_archive.htm
http://www.brycs.org/brycs_archive.htm#PPRACTICES
http://www.brycs.org/brycs_archive.htm#INTERVIEWS

Targeted Resources: http://www.brycs.org/brycs_topics.htm

Publications in Alphabetical Order: http://www.brycs.org/brycs resources.htm
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